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PROCEEDI NGS

CHI EF JUSTI CE ROBERTS: We wi

(11:14 a.m)

Il hear

next in Case 10-1472, Kouichi Tani guch

Paci fic Sai pan, Limted.

M. Fried.

ORAL ARGUMENT OF M CHAEL S. FRIED

ON BEHALF OF THE PETI TI ONER

MR. FRI ED: M. Chief Justice,

pl ease the Court:

V.

Kan

and may it

OQur brief licks -- lists six categories of

authority denonstrating that the work of an interpreter

under 28

conmuni cati on

U S.C. section 1920(6) is limted to spoken

Primary anmong these is the Court

Interpreters Act itself, whose central provisions afford

si mul t aneous or

When - -

consecutive spoken interpreter

servi ces.

JUSTI CE SOTOVAYOR: Can | make sure that |

under stand the extent of your argunent?

Are you sayi ng

that it's interpretation, oral interpretation, just in
the courtroonf

MR. FRIED: Well, Justice Sotomayor, | think
that it's a -- that there is a textual anmbiguity in the

statute about the extent of covered spoken interpreter

servi ces.

One could argue it either way,

Alderson Reporting Company
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don't -- | am happy to proceed under either assunption

But what is clear is that, however far it extends within

the area of spoken interpretation, docunent translation

is --

JUSTI CE SOTOVAYOR: | -- | have to say that

If you read it the way you do, then what you are

suggesting is that for appointed experts,

t hey only get

reconpensed for the tine they're testifying, because

that's the only time they spend in court.

MR. FRIED: Court-appoi nted experts, Your

Honor ?

JUSTI CE SOTOVAYOR:  Yes.

MR. FRIED: | think the l.egislative history

of that seens to indicate that that provision was

actually inserted into 1920(6) for a separate

housekeepi ng reason, because it parallels Rule 706 of

t he Federal Rules of Evidence, which was a preexisting

rul e addressing court-appoi nted experts,

it into the enuneration.

and sinply put

JUSTI CE SOTOVAYOR: But court experts get

a -- get paid for their prep work.

MR. FRIED: Yes, Your Honor.
that -- that that may well be the case.
think that the --

JUSTI CE SOTOVAYOR: Coul d |

Alderson Reporting Company
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gquesti on.

MR. FRIED: O course.

JUSTI CE SOTOVAYOR: | take all your
argunments, but | read the common dictionary and there is
no question that the primary neaning of "interpreter” is
I nterpretation of oral |anguages. But the dictionary is
broad enough to include translation work as well.

G ven that the courts for 70 years have been
awar di ng, nmost of the them-- except for I think the
Seventh here, virtually every court over a 70-year
peri od has been awarding translation fees as -- as
aut hori zed; why shouldn't that be enough for us?

MR. FRIED: Well --

JUSTI CE SOTOVAYOR: Meaning, if the
dictionary termis broad enough and that's what the
courts have been doing and the world hasn't crashed,
despite one case where a | arge anount was given -- your
adversary points to the fact that nost of the
translation fees tend to be fairly reasonable -- why
should we nuck with what works?

MR. FRIED: Well, Your Honor, | think
t hat --

JUSTI CE SOTOVAYOR: | think I amdraw ng --
| am drawi ng fromways that nmy coll eague next to ne

usual |y asks a question.

Alderson Reporting Company
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(Laughter.)

MR. FRIED: Your Honor, | think the primary
reason why the Court should -- should not adopt that is
because it's -- it's inconsistent with the text.

JUSTICE SCALIA: It's wong i S your answer,

right?

MR. FRIED: Yes, Your Honor.

And -- and it's also worth noting that the
courts -- none of the courts of appeals who have adopted

this construction of 1920(6) have consi dered or
addressed our primary argunents in this case. They
haven't addressed the uniform professional literature
addressing this -- this topic, the dirctionaries in their
aggregate, the Adm nistrative Ofice's interpretation of
this statute, the consistent congressional distinction
between witten transl ati on and spoken -- spoken

i nterpretation that runs throughout the code.

JUSTI CE KAGAN: Just out of curiosity, why
do you think that all these courts just took for granted
t he opposite reading?

MR. FRIED: Well, Your Honor, I'm-- |I'm--
" m not sure that | have a -- a good answer to that.
| -- perhaps that they weren't presented with sone of
these -- these argunents and didn't have the opportunity

to consider them

Alderson Reporting Company
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JUSTI CE SCALI A: Perhaps it was

Dr. Johnson's answer when a | ady pointed out an error in

his dictionary and his answer was: "Stupid

sheer

that -

stupidity.”

t

(Laughter.)
MR. FRI ED: | think -- 1 think

hat Kan Pacific disputes very litt

our central argunment. Their discussion --

JUSTI CE BREYER: There are -- t

of regions of the country, Puerto Rico for

where there are vast nunmbers of docunents t

be translated if you go into Federal court,

necessarily in the Commonweal th court:.

to people. And they m ght have thought for

whil e that expense won't go away, it's at |

to have it paid by the loser than to have i

Wi nner

back -

ity, madam

Your Honor,

|l e of -- of

here are lots
exanpl e,
hat have to

not

That's expensive

a long tine,
east better

t paid by the

So that's been the comon practice.

| don't think that's a foolish

approach

And you can find | anguage in this, which is to go
to go back to Justice Sotomayor --
MR. FRIED: Well, Your Honor, | think
again, the -- the best reason to reject that

that -

view i s because it doesn't make a coherent

statute.

set of

These provi sions operate together

as a uniformset of policies for

Alderson Reporting Company
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conmon subj ect .

And the way they -- these provisions
Interact in broad strokes that makes perfect sense in
our reading is that in the -- in the primary cl ass of
cases that notivated the passage of this statute, nanely
cases brought by the governnment where there were
significant constitutional confrontation clause concerns
about crim nal defendants not understandi ng the spoken
proceedi ngs, in those core class of cases the Congress
el ected to pay for spoken interpreter services directly
in the first instance.

Now, in the non-core class of cases
litigation, private civil litigation,, the Congress
el ected not to pay for these services, but in 1920(6) to
facilitate themin the | esser manner of providing that a
party that incurred these expenses could recover them at
the end of the case if it won.

JUSTI CE BREYER: What do you think of the --
| nmean, the First Circuit dealt with this, which deals a
lot with Puerto Rico, and it felt that this fell within
the idea of fees for exenplification, which is
certifying the docunent. And in fact, to certify a
docunment that cones into the Federal court in San Juan,
you have to have it translated very often. And so, the

translation cost is at | east consistent with the idea

Alderson Reporting Company
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gto-- you may -- you don't have to -

the cost on the | oser.

MR. FRIED: Well, Justice Breyer, there was

actually a spe
ver si on of thi
Puerto Ri co.

t hat when the

cific provision in this bill, in a prior

s bill that addressed the context of

And the significance of that provision is

Congress was addressing witten

transl ation, which was part of the -- part of that

provision, it specifically used the word "transl ati on”

to refer to th

An
usual congress
these terns in
appl i cabl e her
bet ween t hese

fact that havi

at .

d this just, again, confirnms that the

ional practice of differentiating between

-- in statutes generally was fully

e, that the Congress knew the difference

ternms, used them appropriately, and the

ng renoved that -- that provision fromthe

statute, the statute as passed contains only the words

"interpreter”
"translate" ju

ordi nary neani

JUSTI CE Gl NSBURG:

is -- that's r

a contract in

and "interpretation,"” and no forns of
st again reaffirnms that -- that the

ng of these terms should apply.

ead out in open court and the docunent

anot her | anguage, and the interpreter

the witness presents the docunent and the interpreter

interprets it?

Alderson Reporting Company
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10
MR. FRIED: Your Honor, the professional

literature addresses this as sight interpretation or
sight translation, and it's uniformy recognized to be a
species of interpretation. It occurs -- the -- the

i nterpreter speaks aloud in the presence of the audi ence
bei ng communicated to in the course of a spoken

proceedi ng.

JUSTI CE GINSBURG. But what if the -- if the
interpreter, being diligent, said, I'"mgoing to have to
translate this docunent in open court, | would like to

have it in advance so | can be sure that ny translation
is going to be accurate, so that in fact the interpreter
| ooks at the docunent and in in preparation for the
trial translates it?

MR. FRIED: Well, Your Honor, | think that
the preparatory work that occurred outside of court
woul d not be conpensable interpretation work. But when
the -- when the interpreter returned to court and gave
the oral interpretation of that docunent, that would
constitute interpretation.

CHI EF JUSTI CE ROBERTS: But that -- but
she's not interpreting it. She's already got the thing
I n what ever | anguage, English, | guess. But | nean,
she's not interpreting, she's reading the English

transl ati on.

Alderson Reporting Company
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MR. FRIED: That's true, M. Chief Justice.

But the key reason why that would constitute
interpretation is because the -- the interpreter is
speaki ng al oud, communicating in the course of a spoken
conversation to an audi ence who -- who doesn't speak
English or --

CHI EF JUSTI CE ROBERTS: Oh, | m sunderstood
t he hypothetical, then. |'msorry.

MR. FRIED: Perhaps |I did, Your Honor. |
apol ogi ze.

CHI EF JUSTI CE ROBERTS: | thought it was a
Ssituation where you have got a -- a -- a docunent in --
I n, say, French and the person translates it, or
interprets it -- | don't want to prejudge the issue --
and -- and then in English and then the person reads the
English thing in -- in court. That's not interpretation
at any point, is it?

MR. FRIED: Well, Your Honor, | think that
the literature does typically class the in-court oral
comruni cation of its content as a form of
I nterpretation. But any anmbiguity on this point
really -- really doesn't -- doesn't affect anything in
practice. | nean, any sight interpretation occurs as a
brief interval in a |arger proceeding.

JUSTI CE KENNEDY: Well, is it true that as a

Alderson Reporting Company
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matter of common usage, when we are tal king about oral
testinmony in court we often use "interpretation” and
"translation” or "interpreter" and "translator" somewhat
i nt erchangeably, but when we're tal king about rendering
a docunent into a -- into a different |anguage, we
generally talk about that as "translation.”" This is a
matter of common usage. Do you think that's correct?

MR. FRIED: [If | understand Your Honor
correctly, yes. | think that the ordinary nmeaning of
"transl ate" applies to the context of -- the
communi cation of information in witten docunents. And
it's -- it's discrete from"interpretation,"” which --
which is [imted to --

JUSTI CE SCALI A:  Well, you didn't understand
t he questi on.

JUSTI CE KENNEDY: That wasn't quite ny

poi nt .

MR. FRIED: [|'m sorry.

JUSTI CE KENNEDY: M point was that | think
we say -- in fact, in a Supreme Court case, we said in

t he Hernandez case, when we're tal king about oral
testinmony in Court, we tend to use "translator" or
"translate" and "interpreter” and "interpret" sonmewhat
I nterchangeably. |Is that correct?

MR. FRIED: | apol ogi ze, Your Honor. Yes,

Alderson Reporting Company
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you can use the word "translate" generically. There's
no question. Frequently in court, and | think out of
court as well, that some people can use the word
"translate"” in a manner that doesn't differentiate

bet ween nodes. Qur point is that -- that doubl e neaning
doesn't apply to "interpreter,” which has a single
narrow nmeaning limted to spoken comruni cati on.

And Kan Pacific's discussion of the
dictionaries is limted to a single dictionary,
Webster's Third. The majority of dictionaries
categorically exclude docunent translation fromthe
scope of --

JUSTI CE SCALI A: Webster'ss Third, as |
recall, is the dictionary that defines "inply" to nean
"infer" --

MR. FRI ED: It does, Your Honor --

JUSTI CE SCALIA: -- and "infer" to nean
"inmply."

It's not a very good dictionary.

(Laughter.)

MR. FRIED: Well, the Court in the -- in the
MCl v. AT&T case did indicate that.

But -- but in any event, the -- on its
ternms, that definition supports our reading over Kan

Pacific's because it does indicate, even as to that

Alderson Reporting Company
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dictionary definition, that the nost common neani ng of
the termis the neaning referring to spoken
comruni cations. And this Court frequently |ooks to the
nost common neani ng for purposes of statutory
interpretation, as it did in Mallard in construing the
word "request,"” and in Ranmsey in construing the word
"envel ope. "

JUSTI CE SOTOVAYOR: Coul d we get back to the
issue. In the legislative history of this provision, is
there any indication that Congress explicitly rejected

translation work fromits coverage?

MR. FRI ED: | can talk -- there's a -- the
t ext does. The -- the text --
JUSTI CE SOTOVAYOR: Qutsi de of the text. I's

there a statenment by one of the sponsors in the
congressional bill?

MR. FRIED: [I'mnot -- |'msorry.

" mnot sure that there's an explicit
statement that |'maware of in the |egislative history.
There's a |l ot of provisions in the legislative history
whi ch plainly presuppose that. And the Congress
recei ved professional literature from-- docunments from
t he American Association of Language Specialists.

JUSTI CE SOTOVAYOR: Those are the other

provi sions that they passed with respect to --

Alderson Reporting Company
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15
MR. FRIED: Specifically with respect to

costs, the Congress -- the House Report alludes to Rule
43(f), which is now 43(d), as a rel evant preexisting
rule. And of course, it's undisputed that Rule 43(d)'s
cost provisionis -- is limted to spoken comruni cati on
of interpreters. So there is that in the history as
wel | .

But -- but | think that there's no doubt
that under the text of the statute, subsection (k) the
nodes subsection, which appears at page 5a of the red
brief appendix as it was initially passed, expressly
says that the interpretation under -- under this section
must be done by using nethods that al'l agree are limted
to spoken conmuni cati on.

Now, in the --

JUSTI CE SOTOVAYOR: So if a lawer sits down
with an interpreter now in his office and says to the
Interpreter, "I can't pay for translation work. Now,

you sit here and interpret what this letter says for

me.
s that what we're asking |awers to do
now - -
MR. FRIED: Not at all, Your Honor.
JUSTI CE SOTOVAYOR: -- if we accept your
readi ng?

Alderson Reporting Company
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16
MR. FRI ED: No, Your Honor. That woul d not

constitute interpreting, because it would not -- the
I nterpreter woul d not be communicating between |ive
parties in the context of a real-tinme proceeding.

JUSTI CE SOTOVAYOR: But you woul d say that
m ght be different in a courtroom

MR. FRIED: Wwell --

JUSTI CE SOTOVAYOR: Because the | awer is
communi cating sonething live. It could be in the
courtroom but not outside.

MR. FRIED: That -- that's correct, Your
Honor .

JUSTI CE SOTOMAYOR: |s there sonething
| ogi cal about this?

MR. FRIED: Yes, Your Honor, because in the
courtroom in the context of a |ive spoken proceedi ng,
that satisfies all of the ordinary definitional elenments
of interpreting. But that's not the case in sonebody's
office in the presence of a single party and a witten
docunent .

And -- and there's no question, Your Honor,
that to the extent there's any anbiguity with respect to
unusual exanples, this is a distinction that's
absolutely clear in the vast majority of real world

i nci dents.

Alderson Reporting Company
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17

JUSTI CE Gl NSBURG: \What about depositions?
The transl ati on would be of the spoken word, but it
woul dn't be in court.

MR. FRIED: Well, | do think there -- one
could potentially argue that spoken interpretation at a
deposition isn't covered, in light of some of the
dictionaries |ike Black's Law Dictionary, which
I ndi cates that the word is restricted to people who work
intrial. But | certainly think that it could be argued
either way, in a case where --

JUSTI CE KENNEDY: Well, what's -- what's
your position? | -- | take a deposition in ny |aw
office and | have to have an interpreter there. |Is that

recoverable or not?

MR. FRI ED: " m not sure we have a
definitive -- | think you could argue it either way,
Your Honor. It doesn't affect our case.

JUSTI CE KENNEDY: Well, how do you think it
affects the way you read the statute? What do you think

shoul d be the result?

MR. FRIED: | think there's a reasonable
readi ng that that should be covered. | think that's
certainly -- we have no vested interest in opposing

t hat .

JUSTI CE KENNEDY: Let me ask you this

Alderson Reporting Company
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18

question: In the background here, is there sone concern
that we're going to have m nor cases but wi th huge
translation costs, and it would be sinmply unfair? And
if the answer to that is yes, isn't that taken care of
by the statutory direction that the Court "may" give
costs?

MR. FRIED: Well, Your Honor, that sort of
di scretion denonstrably does not prevent the issuance of
t hese | arge awards, because there have been a nunber of
| arge awards issued notw thstanding that discretion.

JUSTI CE KENNEDY: Well, isn't that an abuse
of discretion?

MR. FRIED: Well, not necessarily, Your

Honor . The -- the district courts --
JUSTI CE KENNEDY: Well, | nean, in other
words, if the court sees that the -- the cost of

prepari ng docunents into an English | anguage is quite
substantial in light of what's involved in the case, and
it's just not fair to award them can't that court in
its discretion deny them or is that not the way it
wor ks?

MR. FRIED: That's the way it works, Your
Honor. But | don't think that that discretion is
sufficient to elimnate the deterrent effect that this

court has recognized in cases |ike Farmer and

Alderson Reporting Company
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19

Fl ei schmann, because it occurs at the end of the case,
after a litigant has already deci ded whether to bring
suit. The deterrent effect occurs ex ante when a

ri sk-averse litigant has to decide whether to bring the
case.

But I -- 1 would just note that these sorts
of policy questions, Your Honor, arise in the context of
| anguage that by its ternms extends to interpreting and
not translating. And we would say that the rel evant
policy question is sinply whether there are sensible
reasons to -- that Congress may have drawn a |ine where
it did. And plainly, there are adequate reasons that
t hese services, docunent translation-services that were
excl uded, are potentially large and fall under the
general principles that this Court has recognized are --
are presunptively not frequently avoi ded --

JUSTI CE SOTOVAYOR: | guess I'm-- |I'm
having a problemwith they're "potentially |large."
Interpretive services are potentially |arge, although
you claimthat they don't -- they have sort of a
termnus point. |'ve been in trials where we've had
mul ti pl e | anguages si nul taneously being translated to
mul ti pl e defendants, with witnesses speaki ng even ot her
| anguages. | was in the Southern District of New York.

And fees there without translation, just for the oral

Alderson Reporting Company
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courtroom work, sonetinmes went ahead for nonths.

So potentiality's not the question. |If
you' re tal king about disproportionality, then that goes
to the word "reasonable" in the statute, doesn't it?
nmean, the Ortho case you point to, the court did sizably
cut the translation fees. And nore inportantly, from
the little | can tell, that was a huge patent case with
a patent that was clainmed to control 60 percent of a
mar ket .

So | don't know that that was a small case
by anyone's definition.

MR. FRIED: Certainly, Your Honor.

As to the difference, | nean, |'mnot aware
of -- under this statute, an interpreter's spoken
i nterpretati on award approachi ng anywhere near sone of
the | arger docunent translation awards that have been
i ssued. But nonetheless, I amnot denying that there
could be large interpreter awards in sone cases. But
the fact is that addi ng on docunent translation awards
is additive.

The sort of necessity review that woul d be
necessary to police these docunent translation awards
woul d be quite burdensome on the district courts. And
in fact, the necessity standard is actually translation

awards is additive. The sort of necessity review that

Alderson Reporting Company
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woul d be necessary to police these docunent transl ation
awar ds woul d be quite burdensone on the district courts,
and in fact the necessity standard is actually
particularly problematic to apply to translations, Your
Honor, because the fact is you don't know what a
document says until it has been translated. And the
exercise of trying to go back and reconstruct ex ante
what a -- whether a person was reasonably necessary in
causing to be translated sonmething that they didn't know
what it nmeant is likely to |lead to very subjective --

JUSTI CE BREYER:. Well, | haven't --1 was
i nterested here that the am ci on your side consists of
sonme professors and the, | guess the-trade associ ati ons
of interpreters or translators, but the people who would
have the financial stake in it, the defense bar, the
plaintiff's bar in certain circunstances, have not filed
any brief. And | tend, though not putting a | ot of
weight on it, to take it as a sign, along with the |ong
period of tinme, that there hasn't been sone trenendous
financial problem \Wat evidence is there that there
has been? | see a few cases, but in general.

MR. FRIED: Your Honor, | amnot at all
suggesting that there has been a trenmendous financi al
strain on the system W are saying that this is a

statute that, by its plain | anguage, extends to --
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JUSTI CE BREYER: The pl ain | anguage ar gunent

| got. But how many years has the great bul k of the
court been going the other way?

MR. FRI ED: ' m sorry, Your Honor, |
actually, | didn't hear the end of your question.

JUSTI CE BREYER: How many years has, would
you say, the great bul k of the Federal system been
deciding this differently fromthe way you think it
shoul d be?

MR. FRIED: |I'mnot sure that it is the
great bulk. | nmean, there's been a
significant disagreenent--

JUSTI CE BREYER: That's t-he bul k.

MR. FRIED: Well, | think it's -- | think
that it's increased over tine.

JUSTI CE BREYER: Well, when did all this rot
set in, in your opinion. How |ong?

MR. FRIED: |'mnot sure that | could
pi npoi nt a date, Your Honor.

JUSTI CE BREYER: \When is the first one?

MR. FRIED: Your Honor, |'m not sure.
will have to find out while ny adversary is arguing what
the first decision was.

JUSTI CE SOTOVAYOR: As far back as 19 -- It

was a district court. But it was as far back as the
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1930s. Sone in the '40s, sone in the '50s.

MR. FRIED: Certainly it wasn't construing
1920(6) at that tinme, Your Honor.

JUSTI CE SOTOVAYOR: No, no. Clearly. But
t hese awards have been conmon.

MR. FRIED: Your Honor --

JUSTI CE BREYER: You have a case cited from
1812. | take it that's it?

MR. FRI ED: Certainly, Your Honor. Um
addressing --

JUSTI CE SCALI A: | thought -- | thought we
wer e addressing not whether it's a good idea to give
fees, but whether fees are payable under this particular
statute, right? Which was enacted when?

MR. FRIED: 1978, Your Honor.

JUSTI CE SCALI A: 1978. That's not so |ong
ago.

MR. FRIED: Absolutely correct, Your Honor.
We agree. And the structural reasons are -- within the
Court Interpreters Act itself are every bit as powerful
as the ordinary textual indicia that support our
reading. And in fact Kan Pacific's argunment that the
word "interpreters" should be assigned different
meanings in different parts of the statute is -- is

unsupport ed.
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Kan Pacific relies on what it characterizes
as different |anguage in section 2, which put in 1827
and 1828, and section 7, which put in the cost
provision. And it notes that section 2 sonetines uses
t he broader phrase "interpreters in courts of the United
States," whereas section 7 uses the word "interpreters”
al one.

But Kan Pacific doesn't exam ne the context
I n which section 2 does and does not use that broader
phrase. And those specifics really underm ne any
argument one m ght nmake al ong those lines. As
originally passed in section 2, 1827 contains 26
occurrences of the word "interpreter,” not counting the
title. And of those 26 cases, 24 sinply use the word
"interpreter"” by itself. So there is certainly at the
very threshold no overarching pattern of usage
di stinction between them

More fundanmentally, though, the substantive
provi sions addressing the use of interpreters by parties
in these cases in 1827 do so without using that broader
phrase. Subsection (d) --

JUSTI CE SCALIA: Do so without --

MR. FRIED: |'m sorry, Your Honor. W thout
using the broader phrase "in courts of the United

States. "
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Subsection (d) is the provision that -- that
governs the use of interpreters in cases brought by the
governnment. This appears at page 2a of the red brief
appendi x, and it sinply provides that upon a
determ nation of need, the services of an interpreter
wi Il be used in these cases.

The only two provisions that use the phrase
"interpreters in courts to the United States" are
subsections (a) and (b), which are both at 1a of the red
bri ef appendi x, and both of these provisions -- are
addressing the scope of the Adm nistrative Ofice's
duti es under the statute. And as such, it sinply makes
clear that, in keeping with the office's ordinary
function, it's -- it's facilitating the work of the
Federal courts and making clear that the offices -- and,
for instance, certifying interpreters for the State
courts.

So nothing in this | anguage suggests in any
way that the -- that the word "interpreter” neans
sonething different in different places or that the
services of an interpreter are viewed as enbracing the
sane thing.

So we think that a variety of indicia of
meani ng converge in this case to support the concl usion

that 1920(6) is limted to spoken conmuni cati on.
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If there are no further questions, | wll
reserve the bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Fried.
M. H mel farb.
ORAL ARGUMENT OF DAN HI MVELFARB
ON BEHALF OF THE RESPONDENT

MR. HI MMELFARB: Thank you,

M. Chief Justice, and may it please the Court:

The word "interpreter” has two possible
meani ngs that are relevant here, a broader one and a
narrower one. The broader neaning is a person who
transl ates from one | anguage to another. Under this
definition the terns "interpreter” and "translator"™ are
used i nterchangeably.

JUSTI CE SCALI A: Have you ever seen a book,
you know, translated froma foreign | anguage, you know,
"War and Peace," you know, and you are at the nercy of
what we call the translator, and it says on the fly

page, you know, "John Smith," comma, "Trans.," period.

Does it ever say "John Smth," comm, "Int," period?
MR. HI MVELFARB: It is used in the narrower

sense in that context, | think, Justice Scalia. The

narrower meaning of "interpreter” is nmenber of a

prof ession that specializes in oral translation; and in
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t hat narrower sense, an interpreter is distinct froma
translator, which is the sense you've just identified,
which is a person who specializes in witten

transl ation.

Qur submi ssion is that, as the great
majority of courts who have expressed a view on this
gquestion have recogni zed, the broader definition mkes
nore sense in the particular context at issue here. And
we say that for a nunmber of reasons.

The first is that the basic purpose of
translation in the litigation context is to make
evidence intelligible to the parties and the court.
Section 1920 reflects the congressional judgnent that
the cost of making evidence intelligible to the parties
and the court can be borne by the losing party.

JUSTI CE SCALIA: No, it doesn't. It
reflects that judgnent only if you are right that
"interpreter" nmeans "translator."

MR, HI MMELFARB: Well --

JUSTI CE SCALI A: | nean, you are begging the
gquestion. You could say that the one should enbrace the
ot her. But whether Congress thought that or not is
nostly dependent on the | anguage Congress used, isn't
it?

MR. HI MVELFARB: Well, et me be as cl ear as
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| possibly can. |'m obviously not standing here saying
we | ose under the | anguage, but it would be a good idea
for the statute to cover witten translation. That's
not a legitimate enterprise for a court interpreting a
statute.

VWhat |'m saying is that the text of the
statute bears two -- permi ssibly bears two possible
meani ngs. That being the case, it is a legitimte
enterprise for the Court to say which makes sense, which
is it nost |ikely that Congress would have intended in
this particular context?

JUSTI CE ALITO. Why does your interpretation
make sense? Shouldn't we view this against the backdrop
of the Anmerican rule on fees, that each party generally
bears its own costs and only in specific circumstances
does the | oser pay? Now, the taxation of costs is a
very narrow concept.

What is the difference between a case in
which a | ot of docunments have to be rendered from one
| anguage to another prior to the court proceeding and a
case in which there is a mass of scientific evidence
that has to be interpreted by a scientist? O financial
evi dence that has to be interpreted by an accountant?

In those instances, the losing party doesn't pay for the

W nner's expenses, does it?
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MR. HI MVELFARB: Well, let me -- let nme

address the first part of your question first, which is
essentially, as | understand it, isn't there a
background principle that says costs don't get taxed? |
actually think insofar as far as tax -- costs are
concerned, as distinct fromattorney's fees, the
background principle actually goes the other way.
JUSTICE ALITO Back up. Costs get taxed,

but costs are very narrow and they are a very small part

of the expenses of a party litigating a case. Isn't
that -- isn't that true?

MR. H MMELFARB: | think ordinarily that is
true, but | don't think that it follows, it follows in

any way, that there is sone sort of tie-Dbreaking

i nterpretive canon that says when you are interpreting
the costs statute, some version of which has been in
effect since the mddle of the 19th century, if you are
unsure about the scope of it, that you err on the side
of narrowness rather than breadth. | just don't think
there is any such interpretive principle.

JUSTI CE KAGAN: Well, aren't you asking for
an interpretive principle that errs on the side of
breadth rather than narrowness?

MR. H MVELFARB: No, we don't.

JUSTI CE KAGAN: \Why don't we just ask

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

30

oursel ves what's the nost common, what's the best
readi ng?

MR. H MVELFARB: Well, | think you obviously
have to start there in this case, as you do in any
statutory case; and our subm ssion is that you have two
possi bl e ordinary definitions. You have two possible
comon usages.

JUSTI CE KAGAN: But the dictionaries
t hensel ves tell us that one usage is far nore conmon
than the other.

MR. H MVELFARB: | nean, | guess | just have
to dispute that. W have Webster's, which, you know,
Justice Scalia's view notwithstanding, is viewed by many
peopl e as an authoritative dictionary of English
| anguage. We have got Black's Law Dictionary which |
t hi nk everyone agrees is the |eading |l aw dictionary,
whi ch provides as a definition of "interpreter” the

broad definition that we advocate here. To be sure --

JUSTI CE SCALIA: Well, | guess Black's Law
Dictionary which -- the editor of it is a -- is
co-author with me, so |l -- | feel obliged to spring to

hi s defense --
(Laughter.)
JUSTI CE SCALI A: Since it is a law

dictionary, presumably it ought to have taken into
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account the cases you are referring to, many of which
use the word in -- in this sense, right?

MR. H MVELFARB: That's true.

JUSTI CE SCALI A: Li ke Garner.

MR. H MMELFARB: That's absolutely true, and
just as a dictionary, a law dictionary will take those
cases into account, | think it's ordinarily presuned
t hat Congress is taking into account the cases, too, and
it's taking into account dictionary definitions as well.

CHI EF JUSTI CE ROBERTS: One -- one of the
things that concerns me is the inpact of -- of cost
al l owance on the normal litigation incentives. An
Interpreter in court is one thing. Wen you suddenly
get a situation where the costs could be quite | arge,
particularly in a -- in a disparate way, not necessarily
shared by both sides; sonebody goes into court; they
know t hey are going to have to -- if they | ose, they
wi |l have to pay the interpreter this; and the other
side cones in and says well, we think we need to submt
this 10,000 pages of -- of docunents, which will have to
be transl ated and by the way, if you | ose you are going
to pay for that.

In other words, it is a nmuch nore vari able
el ement of costs than the interpreter.

MR. H MVELFARB: | -- I'"'mnot sure that's
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true. | think in large litigations where you have many,
many days of trial and potentially pretrial proceedings,
you coul d have very large oral translation costs. \Were
there are many depositions, you could have | arge oral
transl ation costs.

But even if | were to accept the prem se of
your question, it seens to me that the way these costs
get controlled is through the exercise of district
court's discretion, not to tax every -- the cost of
transl ating every docunment. The Fifth Circuit, which is
one of the --

CHI EF JUSTI CE ROBERTS: So what -- so what
goes into the exercise of that discretion?

MR. H MVELFARB: Well, typically the
criteria for -- | should add, the criteria for taxing
costs of every sort, not just interpreter costs and not
just document translation costs, are essentially thought
to be necessity and reasonabl eness. So in connection
with docunent translation costs, the Fifth Circuit has
suggested that the way to tax them the appropriate way
to tax them m ght be just to tax the cost of translating
headi ngs of foreign | anguage docunents, which should be
sufficient to let the | awer know whether this is a
rel evant docunent that m ght bear further translation,

and then only the documents that really turned out,
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based on the translation of the heading, to have sone
significance to the case. So that's just one exanple of
the way the discretion gets exercised.

JUSTICE GINSBURG. M. Himmelfarb, in
section 1920, there are two provisions that specify
costs necessarily obtained for use in the case. And the
i nterpreter provision doesn't have that qualification,

doesn't say necessarily obtained for use in the case.

MR. HI MMELFARB: That -- that's true.
For -- for --

JUSTI CE G NSBURG. You are asking to read
i nterpreter neans to nean translator as well, and to

I nport into sub (6) "necessary for use in the case."

MR. Hl MMELFARB: The necessity limtation in
subsection (6) as with other subsections that don't
specifically use the word "necessarily” come not from
that term but rather fromthe word "may" in the first
sentence of the provision, which in tandemwi th Rule 54
of the Federal Rules of Civil Procedure, essentially
make this a discretionary call for the district courts.
Necessity has | ong been recogni zed as one of the
conponents of that discretionary determ nation

The reason we say it doesn't nake sense to
have the narrower definition of interpreter be the one

t hat Congress enacted is that witten docunent
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transl ation can be and often is every bit as inportant
as oral translation. In many cases, it could be nore
I nportant, in a contract case, for exanple.

JUSTI CE BREYER: \What do you think on the --
| guess nobody wants to defend this argunment, including
you, but the First Circuit and several others did |ook
to the provision which permts the taxing of costs with
t he maki ng of specific exenplifications or official
docunments, for the costs of making copies of any
materi als obtained for use in the case.

Now, if you are going to make a copy for use
of the case of something in Japanese, you are going to
have to turn it into English. So they included that as
part of the costs of making copies of the materials and
docunents for use in the case. Now, which is
di scretionary; it's whether you do or whether you don't.
But that's how several courts could read it. | amjust
wondering, that didn't strike me as so obviously w ong.
Maybe it's obviously --

MR, H MVELFARB: Well, | nmean, | suppose it
goes wi thout saying that we would rather w n under
subsection (4) than | ose under subsection (6). There
are --

JUSTI CE BREYER: | am sure you would like to

Wi n on any subsection.
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(Laughter.)

MR. H MMVELFARB: That's true, absolutely
true.

There are sone courts that have suggested
t hat docunent translation fits under subsection (4). |
t hi nk those that have done so have tended to do it --
tended to do it before section (6) was added in 1978.

We haven't --

JUSTI CE BREYER: All right. So the history
is that prior to '78 a serious nunber -- sonme nunber of
circuits said you can get the translation paid for
under -- as -- as being necessary to create a copy that
Is usable in court. All right. Then Congress passes,
this knowi ng of those cases in principle, and then there
is a shift after Congress passes this, and then the
majority of courts say, all right, this is the provision
that permts it. |Is that an accurate statenent?

MR. H MMELFARB: | think that is accurate.
Before 1978 sone of the courts that taxed docunent
transl ation costs | believe also relied on their
I nherent authority, which at the time was thought to be
a perm ssible ground for taxing costs.

JUSTICE BREYER: |Is there anything in the
hi story of the '78 statute which suggested that Congress

didn't want these taxed?
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MR. HI MVELFARB: Absol utely not. There

is -- there is frankly nothing in the |egislative

hi story of the Court Interpreters Act really that bears
on this issue one way or another. There is a |lot of

| egi sl ative history on which Petitioner relies, but it's
all addressed to section 2, which is a separate
provi si on which deals with a separate subject, which is
t he appointnment of interpreters in cases initiated by
the United States.

JUSTICE SCALIA: So if there is no
| egi slative history -- there's -- legislative history on
the other side either, right? Saying that we -- we nean
this to include --

MR. H MVELFARB: No, that's right. W
don't -- we --

JUSTI CE SCALI A: So, absent |egislative
hi story, | guess we have to rely on the words of the
statute, right?

JUSTI CE BREYER: That neans you don't have
to look at this.

MR. H MVELFARB: | guess | just go back to
where | started, which is that we think under dictionary
definitions and under commpn usage there are two
perm ssi bl e neani ngs of interpreter.

CHI EF JUSTI CE ROBERTS: Well, there are
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two -- there may be two perm ssible, but you don't

di spute the fact that it is nmore natural and conmon to
speak of soneone interpreting oral comrunication and
soneone translating witten, correct?

MR. H MVELFARB: | don't -- | -- | think
woul d dispute it. | don't know whether one is nore
conmmon than the other in any neaningful way. It may be
slightly nore common to use it in its narrower sense to
refer to a nmenber of a profession, but it certainly is
conmon enough that you have district judges from all
over the country in witten opinion just sort of
matter-of-factly tal king about the people who translate
docunents as interpreters.

JUSTI CE KAGAN: Well, how about in the U S.
Code? |Is there any place in the U S. Code where the
word interpreters clearly enconpasses witten
transl ators?

MR. H MMELFARB: |'m not aware of any.
There aren't -- there -- | frankly don't think there are
that many places in the United States Code where the
term"interpreter” is used other than in its sort of
obvi ous, narrowest sense based on the context of a
statute. So, for exanple, a nunber of statutes talk
about funding translators and interpreters who are not

citizens of the United States. It seens to us that in
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t hat context what Congress is getting at is the

interpreter and translator in the narrower sense of
menbers of a profession.

JUSTI CE KAGAN: So in every other case where
the U.S. Code uses the word "interpreters” neans only
oral translators, and that's the obvious way to use the
word, but in this case we are supposed to reach a
di fferent concl usion?

MR. H MMELFARB: Justice Kagan, | would say
this, in every other provision of the United States Code
in which the interpreter -- the word "interpreter"” is
used, either it's not clear whether it includes docunent
transl ation or the context is such that it strongly
i ndicates that it's limted to oral translation. And
nei t her of those situations obtains here, in our view

CHI EF JUSTI CE ROBERTS: Let me rephrase your
answer a different way. You are not -- you don't know
of any situation in the U S. Code where translators --
or the interpreter neans transl ator?

MR. H MMVELFARB: | am not aware of any ot her
provision in the United States Code.

CHI EF JUSTI CE ROBERTS: And you checked
every one, so there is none, right?

(Laughter.)

MR. HI MVELFARB: There is -- there is none
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where it is clear that it covers docunent translation.
There are -- there are State statutes which we have
cited which use the term"interpreter” to -- to clearly
cover docunment translation, and we cite themin our

bri ef.

JUSTI CE ALITO.  Sonebody did a conputer
search in the database of, let's say, newspaper articles
and magazine articles for use of the term"interpreter”
in relationship to a foreign | anguage. And let's say
you | ook at 1,000 hits.

How many of those do you think would use the
term"interpreter” to refer to rendering a witten
docunent from one | anguage to anot her?

MR. H MMELFARB: | would not be at al
surprised if it was nore than 50 percent of the hits
that used it in its narrower sense.

JUSTI CE SOTOVAYOR: You are |like daring
Justice Alito to go do this now.

(Laughter.)

MR. HI MMELFARB: However --

JUSTICE ALITGO  How nuch would you bet?

(Laughter.)

JUSTICE ALITO If you bet me enough, | wll
| ook at 1,000, | would be surprised if it's 2 percent.

MR. H MMVELFARB: | couldn't venture a guess,
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and | woul d rather not bet you.

(Laughter.)

MR. H MMELFARB: | do want to say sonething
about the concept of sight translation, which is
sonething that ny friend M. Fried averted to. Sight
translation is a hybrid endeavor. It is the oral
translation of witten docunents.

One of the reasons we think that the broader
meani ng of interpreter makes nore sense in section 1920
is that it can't really account in any sensible way for
sight translation. |In this case, for exanple, our
counsel -- Kan Pacific's counsel took Tani guchi's
deposition. And to prepare for the deposition, he
reviewed -- he had to review sone contracts which were
witten in Japanese and sone nedi cal records which were
witten in Japanese.

Now, under our view, having those docunents
translated in witing to prepare for the deposition,
would result in a potentially taxable cost. Under
Tani guchi's view, they wouldn't. But it sounds |ike
under either party's view, if instead of handing those
docunments off to a docunment translator to have them
translated in witing, he had sat down in his law office
with a menber of the interpreter profession and said

here's a box of docunments, please, tell me what they
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say. That would potentially be a taxable cost. That
seens to ne to be a very odd result and one that's --

CHI EF JUSTI CE ROBERTS: It's an odd result
because nobody's going to do it. Because at that point
you don't know who is going to get saddled with the
cost. So it wouldn't be likely that you would do

sonet hing that would increase the costs, would it?

MR. H MVELFARB: Well, | don't know that it
woul d increase the costs. It may be cheaper to use an
oral translator -- an -- an oral translator as opposed

to a witten docunent translator. And there m ght be a
vari ety of reasons why you would choose to use one or
another, tinme constraints, the inportance of the
particul ar docunent, what have you. But | don't think
that it's likely that Congress would have thought that

the potential taxability of the translation --

41

JUSTI CE SCALI A: Is it -- is it clear? Does

anybody contend -- does the other side contend that the
use of a viva voce translation outside of court is
covered by the neaning of interpreter here. | assune
the interpretation here meant interpretation in the oral
proceeding that is the trial.

And you are -- you are saying that if we
hol d agai nst you, interpretation will still include al

oral translations outside of the trial.
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MR. H MVELFARB: Well, | think every court
that's ever thought about this has found that
deposition -- oral translation at deposition --

JUSTI CE SCALI A: At deposition, which |
consi der part of the -- part of the trial process, but
not -- not in the lawer's office where he asks sonebody
to sit down and -- and read this docunent to ne.

MR. H MMELFARB: Well, there's -- | don't

see any basis in the statute or, frankly, in the
practice of translators or interpreters of draw ng that
line in that particul ar place.

And as far as the question of where
Tani guchi would the Court -- Court draw its concern, |
think that is a very hard question to answer, because he
has nmoved back and forth so many times on that. His
briefs offer several different -- several different
narrower definitions of interpreter, sonetimes saying
it's the oral translation of oral speech. Sonetines
saying it's the oral translation of any |anguage,
whether it's oral or witten. Sonetines saying it's
limted to in-court interpretation. Sonetimes it's
saying it's not.

That, it seens to us, is a very good reason
for adopting the broader interpretation. It seens very

unl i kely that Congress would want courts to get into
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these extremely conplicated and, frankly, unprincipled
| i ne drawi ng exerci ses.

JUSTI CE KAGAN: | don't know,

M. Hmelfarb. Wy is this any -- any different from
t han any other case in which we draw the |ine, and we

find that the result of drawing the line is that we have
created sonme close cases, cases that are near the line.

So, you know, just to give you an obvious
exanple, the fact that there are sone few mnutes in
every 24-hour period where's it's hard to say that
sonething is night or day does not nean that there is no
ni ght and that there is not day. And that seens to ne
what the question is here. Here you-can think of sone
hard cases, but they are just that, they are marginal
cases.

MR. H MVELFARB: | think -- | think |ine
drawing is sonetimes a necessary exerci se because the
text of the statute conpels you to do it. CQur
subm ssion is that the text of this statute doesn't
conpel it, because you have a readily avail able
alternative interpretation which doesn't require any
sorts of these |line draw ngs.

And as far as whether this is sort of a --
an outlying -- the exanples | give are outlying oddball

circunmst ances goes, | don't think they are. Sight
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transl ation, for exanple, is a core function of
interpreters and translators alike.

And | guess the only other point | would
say -- make about sight translation, ny friend,

M. Fried suggested that that -- that is sonething that
could only be covered if it takes place during the
course of live proceedings, which I think is yet another
narrow ng of the word "interpreter."” But as far as | am
aware, nost sight translation is little, if any, sight
transl ation actually occurs during the --

JUSTI CE BREYER: | accept the follow ng,
that there was a history basically giving -- doing what
you want before the statute, but the-.statute, nobody
t hought, was going to do that history, that statute is
capabl e of being translated but it is a npbst natural
t hi ng.

And so, the question is, do we take -- go
with the smaller capabilities and | eave well enough
al one or do we say, gee, that is just too hard to
translate that -- to interpret the statute that way.

Have you got any other exanples in the | aw?
| mean, can you think of an exanple in the | aw which I
have been trying to think of where there was a history
of doi ng sonet hing?

The statute cones along that makes it a
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little tougher for the judges to do it. And then the
court says either, sorry, too tough now, or it says |et
sl eepi ng dogs lie.

MR. H MVELFARB: Well, | think -- | nean, |
think it is an inmportant point. And this goes to the
question of, you know, whether it's difficult for
district courts to make a determ nation of whether a
parti cul ar docunment translation should be taxed, which
is one of the argunents on the other side. | think the
hi story of this is strong evidence that it's not
difficult.

Courts have been doing this, certainly,
since 1978 when this provision was added and even before
then. And they haven't had any evident difficulty in
deci di ng whether to tax docunments in its docunent
translation, and if so, how nuch. So | think the -- the
hi story certainly bears on the case in that respect.

A word --

JUSTI CE SOTOVAYOR: Justice Breyer is
aski ng, can you think of an exanple where words are not
on their face plain, and the court has |ooked to the
practices that have been inpugned into that word
I ncentive and we decided that they will be accepted in
the way that practice has given them nmeani ng?

MR. H MMELFARB: | can't think of any case
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off the top of ny head, and I think it's true that this
case is a little bit different, because insofar as
courts were taxing docunent translation costs before
1978, they were relying on sonething other than the word
"interpreter." So it may be a stretch to say that when
Congress chose to use the word "interpreter,” it was
necessarily incorporating what courts had previously
done.

But | don't think it's entirely irrel evant
that this has been done for a long tinme, and | think
it's not unfair to presune that Congress woul d have been
aware of that.

The Court Interpreters Act has two nmain
provi sions as relevant here. There's section 2, which
is really the nore -- the main provision -- and then
section 7, which becane 1920(6) in Title 28, which is
t he provision at issue here.

An inportant part of Taniguchi's subm ssion
Is that section 2 is limted to oral translators, and
therefore, it should follow that section 7, the
provi sion at issue here, is likewise |[imted to oral
transl ators.

And our main subm ssion on that -- on that
gquestion is that Congress actually used different

| anguage in section 2 and section 7. Section 2 added
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two provisions to Title 28: section 1827 and section
1828, which are titled, and which address, respectively,
Interpreters in courts of the United States, and speci al
I nterpretation services.

In section 7, which added subsection (6) to
1920, Congress does not use those two phrases. |Instead,
it uses the phrase "interpreters"” sinply, not
"interpreters in courts of the United States,” and then
"special interpretation services."”

So to the extent that there is any
appropriate canon about the use of simlar or different
| anguage in different provisions of a statute, it seens
to us that the appropriate canon is that one should
presunme that when Congress uses different |anguage, it
i ntends different neanings.

| do want to respond to M. Fried' s point
about the nunber of times the word "interpreter” is used
In section 2. And as | understand his point, it's
that -- it's that it is nmuch nore frequently used by
itself than it is with the -- with the words "in courts
of the United States."

What the statute actually does is add -- say
that it's adding section 1827, which it calls
"interpreters in courts of the United States.” It then

has a subsection that says that "the adm nistrative
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office of the United States court has to establish a
programto facilitate the use of interpreters in courts
of the United States."

CHI EF JUSTI CE ROBERTS: \Where are you
readi ng fronf

MR. H MMELFARB: [|'msorry, this is the red
brief, la of the appendi x, which is the very begi nni ng
of the Court Interpreters Act. And then there's
subsection (c), flipping over to the next page -- |I'm
sorry, subsection (b) -- which says that "the director
has to certify interpreters in courts of the United
States."

So what it does at the begi nning of the
statute is establish this thing called a certified
interpreter in courts of the United States. Wen it
thereafter speaks of interpreter sinply, that's just a
shorthand for a certified interpreter in courts of the
United States. So it seens to us that as far as the
Court Interpreters Act is concerned, even if it's true
that section 2 uses the termin the narrower sense, it
doesn't necessarily followthat it's used in the
narrower sense in section 7.

And the only point | would add about that,
as we set -- point out in our brief, it's really not

clear that section 2 is |limted to oral transl ators.
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Soon after the Court Interpreters Act was
enacted, and for approxinmately 16 years thereafter, the
adm ni strative office would publish these notices in the
Federal Register notifying the public that they were --
there were going to be certification exans for
I nterpreters under section 2 of the Court Interpreters
Act. These were pretty stream ined notices, not |ong at
all.

And one of the main aspects, the main
sections of the notice, was a list of what the director
of the adm nistrative office said were the -- were the

duties of interpreters in courts of the United States.

And to be sure, it listed sinultaneous and consecuti ve
interpreting, but it -- it listed sight translation and
it |isted docunent translation.

So at a mninmum section 2 is not
sufficiently clearly limted to oral translators, that
the director of the admnistrative office couldn't issue
t hese notices sayi ng ot herw se.

| guess the -- the last point I want to make
about other statutes, some of which use the term
"interpreter” and "translator"” together, | have already
addressed that in part by saying that in many of those
statutes, it really is pretty clearly used in the

narrower sense, because you're tal king about nenbers of
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a profession.

The -- the only other thing | would say
about that is that the prem se of Taniguchi's reliance
on those statutes seens to be that it would be strangely
redundant for Congress to speak in other statutes about
interpreters and translators together, if, in fact, the
two ternms could be used interchangeably, and that
redundancy shoul d be avoi ded.

But subsection (6) of 1920 itself has a
redundancy in it, because it covers both interpreters
and special interpretation services. And | don't think
anybody coul d dispute that anyone who carries out a
special interpretation service is an-interpreter.

So it's not at all odd to have redundancy
when Congress i s addressing the subject of translation.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Fried, you have 5 m nutes renaining.

REBUTTAL ARGUMENT OF M CHAEL S. FRI ED
ON BEHALF OF THE PETI TI ONER

MR. FRIED: Very briefly, Your Honor, three
poi nts.

In the first place, Justice Breyer, | just
wanted to |l et you know that the first decision -- first
appel | ate deci sion construing 1920(6) to enconpass

docunment translation was the D.C. Circuit's decision in
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Lam Quy in 1981.

Second, M. Hinmmelfarb noted that Bl ack's
Law Dictionary takes a definition that arguably could
enconpass docunent translation, but he didn't nention
t hat the operative version of Black's in 1978 when this
statute was passed did not -- was a different definition
t hat excluded docunment translation.

And this change in the definition occurred
in 1999, in the seventh edition, after a nunber of these
judicial decisions construing 1920(6) had cone down,
whi ch supports Your Honor's observation that it could
very well nmerely reflect a recognition of these
deci sions, rather than independent support for them

Finally, Your Honors, M. H melfarb cited
certain notices issued by the adm nistrative office from
many years ago. These brief notices were mnisterial
documents that sinply announced a forthcom ng
exam nation. The office has issued the guidance to
judiciary policy, which is -- which is the fully
expressed views on this issue. And it's posted on the
office's website. It's current as of June 9, 2011 --
and expressly provides that docunent translation is not
a part of the statutory services of an interpreter

If there are further questions, |I'd be happy

to address them
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 12:11 p.m, the case in the

above-entitled mtter was submtted.)
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